The newest convention of the Council of Europe requires states parties to criminalize all activities related to the trafficking in human organs. It is the first international agreement specifically aimed at addressing this form or criminal trade. Trafficking in human organs is mostly a transnational criminal enterprise: the article highlights how contracting states will have to face specific problems in prosecuting offences committed in foreign countries. The effectiveness of the convention depends on the parties' determination in solving such problems and in avoiding taking advantage from some reservations that -though admitted by the convention -could undermine its possible value as a means of combating transnational crime.
INTRODUCTORY REMARKS
The Council of Europe's Convention against trafficking in human organs opened for signature and ratification on 25 March 2015 in Santiago de Compostela and represents the widely anticipated outcome of delicate negotiations.
1 When in force, it will be the first international agreement specifically aimed at confronting a phenomenon of growing concern at a global level in terms of both human rights and public health protection.
2 It is very difficult to collect quantitative data on this subject: according to a recent study, 5-10 per cent of kidney transplants carried out annually result from commercial transactions. 3 Organ exporting countries are located in poorest areas of * 4 In China, there are reports of the use of organs that have been removed from executed prisoners, with most of these organs thought to be allocated to foreigners. 5 Though some international law instruments already considered the problem, specific and more effective rules were needed. In fact, the Additional Protocol concerning transplantation of organs and tissues of human origin clearly states that 'organ and tissue trafficking shall be prohibited', but it is almost silent on measures to enforce this principle. 6 Trafficking in human organs is dealt with to a limited extent in other instruments, for example in cases where it amounts to a form of trafficking in human beings. 7 The new convention will be more far reaching, providing that even the unlawful removal of organs not related to exploitation of human beings shall be considered a criminal offence. 8 Moreover, through the new convention even the implantation or any other use of organs illicitly removed by individuals will entail prosecution of those responsible.
The new instrument is conceived as a criminal law convention and state parties will be bound to consider as criminal offences a given list of activities that amount to forms of trafficking in human organs. The purpose is to criminalize every act related to the trafficking of human organs, reaching the entire chain of culpable actors in the enterprise -from the ones involved in the procurement of the organ, to the surgeons and all other medical professionals who take part in its removal, and in the subsequent implantation. Indeed, this catch-all approach is meant to extend to everyone except the first and the last link of the chain, namely the 'donor' and the 'recipient', whose conduct is not dealt with by the convention on the assumption that both such subjects are compelled by necessity. In this regard, the convention is transplants are very difficult to detect, knowledge is often provided by the fact that some patients "disappear" from the waiting list of the official health care system and later return to get post transplantation treatment. State parties will have to either create new provisions or modify their domestic criminal law to the extent needed to assure full compliance with their international obligations as is the ordinary practice when criminal law conventions are to be implemented. The impact of the convention on domestic legislation will not be very significant in those European states which already have a strictly regulated transplantation system, aimed at protecting the same principles now endorsed by the convention. Indeed, the most serious cases of organ trafficking -those consisting in the illicit removal of organs -are presently being reported from outside Europe.
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The present study will investigate the actual possibilities for the European states that will be parties to the SCC to establish their jurisdiction to prosecute crimes related to organ trafficking that are committed outside their territories. These possibilities will be more or less effective depending on some decisions that each contracting state will have to make when ratifying the convention. This includes the decision whether or not to take advantage of some reservations provided for by the convention. Once jurisdiction is established, some conflict of law issues might arise that will have to be solved in such a way as to enhance the effectiveness of the SCC as this article will try to demonstrate.
THE SUBSTANTIVE CRIMINAL LAW RULES AND THE DOMESTIC TRANSPLANTATION SYSTEMS
The Convention was promoted by the UN and the Council of Europe (CoE), thatalong with the conclusions of the Joint Study 11 -underlined the need for a clear, internationally agreed definition of 'trafficking in human organs'. However, negotiators could not reach an agreement on this point and, as a result, the preparatory work avoided formulating a general notion, thus leaving the concept of 'trafficking in human organs' to be understood by reference to each specific substantive criminal law provision set forth by the SCC.
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The fundamental principles endorsed by the Convention are the freedom of consent of the donor and the gratuity of the donation. Both of them are clearly upheld by Article 4 which states that the removal of a human organ is prohibited if either of these principles is violated. So, the removal of an organ will constitute a criminal offence when it is performed without the free, informed and specific consent of the donor and/or when the donor gets some financial compensation, or any other advantage (Art. 4.1). The act of removing or transplanting an organ without proper consent or by compensating the donor is criminal if committed intentionally. The purpose of the removal is immaterial so it does not matter if the organ is used for implantation in another person of for any other purpose, such as research. When determining the sanctions, some specific aggravating circumstances must be taken into account, such as causing serious physical or mental harm to the donor, as well as the donor's minor age or vulnerable condition. 13 Any subsequent use of an illicitly removed organ for the purpose of implantation or for any other purpose shall be considered as a separate criminal offence if committed intentionally (Art. 5).
The catch-all approach of the convention is quite clear in Articles 7 and 8, according to which a list of activities -connected to the illicit removal of an organ or to its exploitation -are considered as criminal offences. This applies to illicit solicitation or recruitment of an organ donor or a recipient, and to the offering or requesting of undue advantages (Art. 7) as well as to the preparation, preservation, storage, transportation, transfer, reception, import and export of illicitly removed organs (Art. 8). Aiding or abetting and attempt are dealt with by Article 9.
The impact of the convention upon the domestic law of the Parties will obviously depend on the degree of similarity of already existing criminal law provisions with the criminal provisions whose adoption and enforcement it requires. The principle of the free consent of the donor as well as the principle of gratuity of organ donation, should already be informing the domestic transplantation system, especially so in the states parties to the 2002 Strasbourg Protocol.
14 As for the 28 EU member states, a directive provides for standards of quality and safety of human organs intended for transplantation.
15 Accordingly, transplantation of organs in the EU can be legally performed only in authorized institutions and there is a set of rules that provides for the traceability of the organs in order to guarantee their quality and suitability for a totally safe transplant. Such rules are supposed to be effective in assuring that the procurement of organs is possible only through official channels and, in turn, make it quite burdensome, and thus too risky or expensive, to perform organ removals or implantations outside the official transplantation system. 16 Outside the EU, domestic transplant law or rules on the traceability of 13 SCC, supra note 2, Art. 13: other aggravating circumstances occur when the offence is committed by a person abusing his/her position; or is committed in the framework of a criminal organization, or the perpetrator has previously been convicted of offences established in accordance with the same convention. 14 States parties to the AP shall guarantee that an efficient transplantation system is established, by national legislation, in order to 'provide equitable access to transplantation services for patients' (supra note 6, Art. Both systems are considered consistent with the convention and, as such, no state party will have to amend its domestic legislation in this regard.
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In the absence of the specifically expressed will of the deceased, domestic legislation of some states allows organ removal from a deceased donor in given conditions. Since this possibility is provided for as a means of alleviating the shortage of organs for transplantation, Article 4 of the SCC is clear that removals performed under such conditions are lawful. Had it not been so, the consequences would have been that a removal legally carried out in one state could have been considered a crime in a different state, even if both such states are parties to SCC. 20 This kind of outcome, rather obviously, is to be avoided and the point did not raise problems during the negotiations.
THE CONSENT OF THE LIVING DONOR
As clearly stated by the ER, the SCC is not aimed at harmonizing domestic transplantation systems. Thus, the convention does not provide for any conditions or requirements whatsoever to be applied in ascertaining whether the consent of a living donor is 'free, informed and specific'. Therefore, these conditions and requirements will continue to be set by each domestic transplantation law.
also 'the implementation of a donor and recipient identification system that can identify each donation and each of the organs and recipients associated to it' (Art. 10). 17 Concern has emerged about organ trafficking taking place in Azerbaijan (see CEDAW, Concluding observations on the fifth periodic report of Azerbaijan, UN Doc No. CEDAW/C/AZE/CO/5, 2015, para. 25; on CEDAW, infra, note 37) and in Turkey (see note 62, infra). 18 See WHO Guiding Principles of Human Cell, Tissues and Organ Transplantation, at www.who.int/ transplantation/Guiding_PrinciplesTransplantation_WHA63.22en.pdf?ua=1. Strictly speaking, the consistency of the opting out system with the principle of the free consent of the donor may be controversial. In fact, the rule supporting it relies on a presumed consent (for example, even a person that does not express any will on the issue will be considered as a donor) rather than requiring at least an implicit consent of the donor (for example, some expression of the person's will in favour of donation, though not necessarily contained in a formal statement). The present article will not deal with this and other fundamental issues related to donations by deceased donors (like the determination of the moment when death occurs). 19 The SCC will not interfere with the choice of States: see SCC-ER, supra note 9, 5. 20 So that, for instance, the surgeon lawfully performing a removal in the first state could be prosecuted under criminal law in the second.
A minimum level of harmonization is instead provided by different international law instruments. 21 According to the ER to the OC, free consent is to be understood as given 'in the absence of any pressure from anyone'. 22 This, as a general rule, applies to every medical treatment: indeed, when it comes to organ donation the same requirement should be interpreted in the most rigorous way. In fact, while ordinary medical treatment is meant to improve the health condition of patients, the removal of an organ will certainly not be beneficial to the donor's health in any way. 23 The AP equally states that removal from a living donor can be performed only after the person has given free, informed and specific consent. It is here that the need for further conditions is established. The consent has to be in written form or given before an official body, and it can be freely withdrawn at any time. 24 Only individuals who have a close personal relationship with the recipient can be living donors.
25 When such a relationship does not exist, the removal can be carried out only under special conditions that have to be regulated by domestic law.
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As for the adequacy of information, the living donor has to be made aware not only of 'the purpose and nature of the removal as well as on its consequences and risks', but also of the 'rights and safeguards prescribed by law for the protection of donor' 21 According to Art. 31 of the 1980 Vienna Convention on the Law of Treaties, 1155 UNTS 331 (1969), in interpreting a treaty 'any relevant rules of international law applicable in the relations between the parties' shall be taken into account. Interpretation of the SCC by reference to the AP or to other international conventions is both necessary and possible only as long as all the states concerned ratify the same related instruments. This is still far from being the case for the mentioned CoE conventions (see supra note 5, 14). Nevertheless, the SCC-ER assumes that the SCC and the related conventions are to be considered as a single system of norms within which inconsistencies are to be avoided. This applies, in particular, to the issue of consent. '[A]s a general principle', the concept of consent included in the SCC 'should be identical' to the one expressed in the OC and in the AP (SCC-ER, supra note 9, 5). 22 See Art. 5 of the OC, supra note 6. The European Court of Human Rights ('ECHR') considered the issue, in a case concerning sterilization of a Roma woman performed while she was giving birth to her second child by Caesarean section. The patient's consent had been formally required and she had signed a form, but the Court considers that 'it does not appear from the documents submitted that the applicant was fully informed about her health status, the proposed procedure and the alternatives to it. Furthermore, asking the applicant to consent to such an intervention while she was in labour and shortly before performing a Caesarean section clearly did not permit her to take a decision of her own free will, after consideration of all the relevant issues and, as she may have wished, after having reflected on the implications and discussed the matter with her partner': V.C. v. Slovakia, ECHR, Judgment of 8 November 2011, para. 112. 23 Kidney donation is the most frequent procedure, but also part of a lung, the liver (which regenerates), the pancreas and a portion of the intestines can be removed from a living donor. Even the heart can be donated by a living person that --needing not a new heart, but a lung transplant -for medical reasons gets a joint lung-heart transplantation, so that his/her heart can be donated to another patient: more at www.organdonor.gov/about/livedonation.html. 24 AP, supra note 6, Art. 13. 25 In several countries donation is restricted to benefit close relatives: to mention only a few, and of the conditions to be met in the absence of such a relationship.
and, in particular, of the right to have access to independent advice about the risks 'by a health professional having appropriate experience and who is not involved in the organ or tissue removal or subsequent transplantation procedures'.
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In any case, even after a consent was given, the removal shall not be carried out if there is a serious risk to the life and the health of the donor. To this end, the AP prescribes that health professionals shall carry out all appropriate investigations in order to evaluate and reduce all potential physical and psychological risks to the donor. 28 For states that are members of the EU, more rules are provided by Directive 2010/43, which requires that the medical team carry out an interview with the potential donor. 29 It can be assumed in states which are members of the EU as well as in other European states adopting the AP that domestic legislation would be already consistent with this principle. Therefore, should the allegedly illicit removal of an organ be performed in the territory of such states, the application of the criminal provisions set by Article 4 of the SCC will probably raise no issue. Domestic law will already refer to similar, if not the same, substantial rules in order to establish whether or not the consent of the donor was free, informed and specific.
DONATION OF ORGANS BY NON-COMPETENT LIVING DONORS
The consent to the removal of an organ will be valid only if duly issued by competent living donors. Thus, this excludes minors and other subjects without full legal capacity, for example because of mental illness. The SCC includes among aggravating circumstances the fact that the offence 'was committed against a child or any other vulnerable person'. A child in the European conventions is someone below the age of 18. This, however, does not imply that removal of organs from a minor will always amount to a criminal offence according to the SCC.
Some states do provide for the possibility of removing organs from a living donor under the age of consent, or from subjects with mental disabilities, with the permission of a special authority. 30 In Europe a common understanding on this issue is so far unpredictable as was made evident by the radically different positions taken by states during the negotiations. On the one hand, several states, for ethical reasons which to them are self-evident, radically opposed the idea of removing organs from a minor or an incompetent donor. On the other hand, other states suggested that donation by incompetent donors can be acceptable under special Likewise, there is a difference in the legislation of state parties to the SCC in dealing with organs removed from a non-competent living donor without his/her consent. A removal that is completely lawful in one country could be prosecuted as organ trafficking by another state party to the same SCC. To avoid the problem, the simplest solution would have been to draft Article 4 so as to also give living donors the same possibility that is now explicitly stated only with regard to the deceased donor of the removal being 'authorized by law'.
32 Nevertheless, the issue proved to be so extremely delicate that the negotiators could not reach any agreement on this point at the technical committee level. Eventually, it was for the Committee of Ministers to choose the remaining possible solution. They ultimately decided to provide for a reservation through which each state party can declare that it reserves the right not to apply Article 4.1a 'to the removal of human organs from living donors, in exceptional cases and in accordance with appropriate safeguards or consent provisions under its domestic law'. Prosecution of the offence consisting of the use of illicitly removed organs, as per Article 5 of the SCC, will play a crucial role in enabling the extraterritorial effectiveness of the SCC convention, in cases where all or part of the conduct is performed outside the territory of the states parties. This will happen when just the use of illicitly removed organs takes place in one of the state parties to the convention, while its removal was performed in a third country, such that any consent provided by the donor was given there.
Assessing whether or not the consent of the victim of an alleged crime was free, informed and specific is generally a matter of fact. Indeed, when the donation of an organ is concerned, it will be also a matter of law since, in most countries, transplantation law is supposed to provide for conditions and formal requirements to be met in order to demonstrate the validity of a living donor's consent. So, the issue raises a conflict of law problem which is quite unusual before a criminal court. This conflict is not addressed exhaustively either in the convention or the explanatory report. As a result, the question of which domestic law is to be considered in order to assess whether the consent of the donor was valid remains. 34 Shall the court consider 31 SCC-ER, supra note 9, 6. 32 This could have been done by omitting the words 'in the case of the deceased donor', which relates to the possibility of the removal being authorized by law. 33 It was perceived that national Parliaments in those States would reject ratification the SCC if the possibility of lawful organ removal from non-competent donors been established by it as a rule, rather than as an exception.
As normally required for a reservation of this kind, it shall contain 'a brief statement of the relevant domestic law'. 34 By quoting the ER of the OC, the SCC-ER, supra note 9, states that 'it is for domestic law to determine whether or not a person has the capacity to consent' (para. 37).
and, if so, to what extent, the law of the state where the removal was performed, or shall it rather refer to the law of the country where the proceedings takes place (lex fori)? A proper solution will have to assure the full implementation of the SCC which must be consistent at the same time with obligations set by general international law and the relevant conventions on the protection of human rights.
It would not be wise for the court to refer only to its domestic law because this would probably lead national courts to consider almost any removal of an organ performed abroad as illicit, according to rules at variance with those provided by the lex fori. This reasoning, which might be inferred by a superficial reading of Article 4, 35 hinders the possibility of using organs removed in a foreign country without committing a criminal offence and might eventually affect even the lawfulness of removals performed in other State parties to the SCC. This 'domestic law-oriented' approach could eventually bring about detrimental effects on the effort to face the shortage of organs for transplantation where the lawfulness of a removal can be challenged for not meeting some formal condition.
The alternative solution would be to refer to the law of the place where the removal was performed. A clear suggestion in this sense is provided by Directive 2010/45EU, stating that the verification of the donor's consent will be done 'in accordance the national rules that apply where donation and procurement take place'.
36
Without the co-operation of the courts in the donor state, it will be practically impossible for criminal courts in a state party to the SCC to get the evidence needed to prosecute. The judge, however, could obtain and take into consideration formal documents issued by foreign health authorities, probably certifying that the consent of the donor was duly ascertained and that the removal took place in full compliance with local rules. Following this reasoning, subsequent use of the organ would not be prosecuted if some documented evidence is provided that local law was observed in the country where the removal was carried out.
Nevertheless, that local law might be less attentive to the protection of the donor when compared to European standards. As a matter of fact, while several foreign countries can be considered to be 'safe' with regards to living donors' protection, for other states a similar assumption might be improper. In such cases, alleged compliance with local rules should not in itself satisfy the court that no abuse was committed. The final assessment would be left to judicial discretion. However, the issue might be dealt with in different ways, thus leading to different conclusions even among judges in the same country. The consequent lack of consistency and uniformity in the judicial application of the convention would hinder its effectiveness against the skilled criminals who organize transnational organ trade.
EQUALITY AND NON-DISCRIMINATION AS LEADING PRINCIPLES IN THE IMPLEMENTATION OF THE CONVENTION
Some leading principles should be found to help reach a uniform application of the SCC and let it play its role to the best. International law should be looked at as the source of such principles since the prosecution of the crimes provided for by the convention does not simply proceed from a domestic legislator's will, but is also required as a measure of compliance with international obligations. Indeed, the SCC will not operate as an isolated international law instrument with its own purposes and effects in the criminal law field. Rather, it will interact with general international law norms and with other treaties already in force for the same states. In particular, the SCC will have to be implemented while also taking into account the need to comply with the existing conventions on human rights and the conventions against the trafficking of human beings. From this perspective, not only should the measures taken to implement the SCC be consistent with each of those conventions, but they could be seen as a positive means of simultaneously ensuring compliance with other international law rules related to the protection of victims, even beyond what the SCC explicitly requires.
As made clear by the preamble, the SCC is meant to combat a global problem, whose victims are among the weakest people in the world. Being entrusted with such a task, courts should pay particular attention when dealing with cases of the removal of organs performed in countries where local law, traditional rules or social customs are still inconsistent with the non-discrimination principle and the alleged 'donor' is a vulnerable subject whose capacity is impaired for whatever reason.
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In such cases, a certificate issued by local health authorities stating that the removal was lawful should be irrelevant to the inquiry into whether there was a criminal offence set out by Article 5 of the convention -the Court's assessment will have to be totally autonomous. The outcome might well be that of the organ's removal being illicit due to the lack of adequate consent, even in cases where it was legal according to the law of the place where it was performed. 38 37 The meaning of the non-discrimination principle as recalled by Art. 3 of the SCC, supra note 2, is 'identical to that given to it under Art. 14 of the European Convention on human rights' (SCC-ER, supra note 9, at 6). States parties to the ECHR shall secure equality in the enjoyment of the rights set forth by the same ECHR to everyone within their jurisdiction. Illicit organ removal, as inhuman treatment, violates Art. 3 of the ECHR. However, had the crime been perpetrated in a foreign country, the victim would hardly come within the jurisdiction of a state party to the ECHR and SCC (and would probably not even benefit from the prosecution of the crime). In any case, even assuming that the non-discrimination principle as set by the ECHR would not come into consideration, the courts shall nonetheless grant the broadest application to that principle in every possible way to properly comply with other international law norms that require it. First of all, the 1981 Convention on elimination of all forms of discrimination against women 1249 UNTS 13 (1979) ('CEDAW'), to which all member states of the CoE are parties, requires states 'to do everything that is necessary' to achieve the full realization of the rights of women: see A. Byrnes, 'Art. 24', in M.A. Freeman, C. Chinkin and B. Rudolf (eds.), CEDAW Commentary (2012), 541 (emphasis added). As for the ECHR, Protocol no. 12 (presently in force only among 19 states) aims at broadening protection of the non-discrimination principle. While Art. 14 of the ECHR prohibits discrimination only with regard to the 'enjoyment of the rights and freedoms' set forth by the same convention, the Protocol states that the enjoyment of any right set forth by law, including international law, shall be secured without discrimination (Art. 1). 38 As no obligation exists in general international law compelling states to recognize legislative or administrative acts of foreign states, denying authoritative effect of such documents would not entail any international
The issue can be highly sensitive when the alleged donor is a woman. In many places in the world, women are still subject to some kind of legal or de facto guardianship by their husbands or by male relatives. Even if local law does formally grant equal capacity to men and women, a different discriminatory tradition might still be in effect and social or religious pressure might still be compelling women to follow their husbands' or male relatives' will. 39 In such cases, a women donor would probably not even be left alone with the medical team when required to express her consent.
Though organ trafficking is explicitly mentioned as an issue of concern only in a few cases, trafficking in human beings and slavery are reported in several countries. 40 Where such crimes occur on a large scale, the relevant area should also be considered at risk in relation to organ trafficking. The same conclusion should be reached in any other case in which the donor's capacity to give free consent is impaired for whatever reason. Donations from illiterate people, for instance, could hardly be considered valid for lack of capacity of the donor to fully understand the possible impact that the removal can have on his/her own health and life quality.
From this perspective, elements to start an inquiry can be found in the reports of the UN Committee on discrimination against woman, concerning the region where the 'donation' occurred. 41 Countries that are reported to have yet to eradicate substantial forms of discrimination should be considered as unsafe areas for the purpose of sound organ donation. This conclusion should be reached, in particular, where discrimination is coupled with life conditions below the poverty line, with poor education and/or domestic violence. The level of education of the donor is not likely to be attested to by any certificate, but the same UN reports mentioned above should be considered to at least identify areas where illiteracy is endemic. The report of CEDAW concerning the condition of women in some areas of India, for instance, is of the utmost concern but the situation is even more frightening when considering that the vast majority of living donors in that country are women. 42 There shall be no freedom of consent when the consent was obtained by duress or fraud, from subjects in a condition of severe debt or suffering from deprivation of liberty. 43 Consent given by detainees should be considered to be not free in order to criminalize any use of organs removed from such persons in a State party to the SCC.
THE BURDEN OF PROOF OF THE CIRCUMSTANCES OF THE REMOVAL, AS PART OF THE CRIMINAL INTENT: THE DIFFICULT TASK OF THE CRIMINAL COURT
When the removal was performed in a country where violations of fundamental human rights occur on a large scale, the court will actually play a substantial role in granting effectiveness not only to the SCC but also to other international law norms.
Prosecution of the use of illicitly removed organs could be enhanced by considering as intentional the conduct of the accused who, being aware of the general situation of the area where the removal occurred, nevertheless used the organ, thus 'accepting the risk' that it had been illicitly removed (dolus eventualis). The prosecutor would bear the burden of proof regarding both the general situation of the country where the removal took place and the knowledge that the accused had of it. On the latter point, the personal and professional experience of the accused would be taken into account.
As for the general situation of the country, means of obtaining reliable data might well be found in official reports issued by UN bodies operating in the field of human rights that are established by an international agreement. In some cases before the ECHR, not only reports of this kind but also similar documents provided by NGOs were conclusive in assessing the lawfulness of a state's behaviour. 44 Nevertheless, their relevance as means of evidence in criminal proceedings might be controversial.
Indeed, while reports and data provided by NGOs lack official status, reports issued by the UN committees established by means of an international agreement for monitoring contracting states' compliance should be considered material to the enquiry even in criminal cases. Although they do not include any legally binding conclusions, such reports represent the outcome of enquiries conducted by the committee in co-operation with the state concerned, following the rules set by the same convention by whom the committee is created. 43 In the Indian State of Orissa, the High Court dealt with a case in which a woman had accepted to donate a kidney after being persuaded by a friend that it was the only means to save the life of a close relative of hers. The removal of the kidney was actually done to the benefit of a patient totally unknown to the donor. Upon denunciation by the husband of the victim, the director of the hospital was arrested. The Court investigated the events in order to decide on a writ of habeas corpus, see Ratnakumary v. State of Orissa, Orissa High Court, Cuttack, order of 24 July 2014. The Court held that the deceiver had changed the victim's identity documents to project her as a relative of the recipient and her signature 'was taken on several written papers and blank papers against her will and she was not aware about the contents and meaning of those papers'. For this reason, it can be argued that a state party to a convention appointing one of such committees would not be free to deny the relevance of the UN official reports as statements of facts. Evidence of a different situation might well be provided, but international law norms requiring good faith in the interpretation and execution of treaties, as well as the rule on estoppel, would prevent contracting states from a priori disregarding pertinent reports and a sound motivation for so doing should be provided. 45 It seems problematic to further enhance the role of the prosecution, in collecting evidence of the criminal intent, without incurring a violation of the presumption of innocence and the principles of due process. In particular, a court will rarely, if ever, be allowed to presume that the consent of the donor was not valid. In certain cases of particularly vulnerable donors, however, specific norms of international law can support the task of the prosecutor as they definitely exclude the validity of organ donation, leaving no possibility for admitting evidence that informed consent was given. According to humanitarian law, donation of organs by war prisoners is totally void and therefore, for the purposes of the SCC, even the use of organs removed from those prisoners shall always be considered a criminal offence. 46 The same conclusion applies to the removal or to the use of organs removed from subjects who are victims of trafficking in human beings -their consent would be totally irrelevant as expressly stated by the conventions against the trafficking in human beings. 47 It will be for the legislature to ensure that the convention's goals will not be hindered by the difficulty of collecting direct evidence in Europe of the circumstances in which the removal of an organ was performed in third countries. The SCC-ER already indicates the easiest way -recalling that states parties are bound to consider as criminal offences only acts committed intentionally it then underlines that 'this does not mean that parties would not be allowed to go beyond this minimum requirement by also criminalising non-intentional acts'. 48 should carefully consider the option of providing for the prosecution of reckless or negligent conduct when the offender could have known that proper consent to the removal of an organ was lacking. In this regard, the same elements of evidence described above would be necessary in relation to dealing with the general situation of the country and the knowledge that the accused had of it. However, in these circumstances it would be easier to assess whether the defendant was reckless or negligent in not knowing that the donor's consent was not voluntary.
To enhance the effective prosecution of crimes committed abroad, state parties could adopt a list of "safe" countries that would be made public and known to health professionals. This would permit the courts to conclude, prima facie, that the use of organs removed in states not included in the list amounts to a criminal offence, avoiding the burden of providing direct evidence that the perpetrator was aware of the specific situation. The use of organs illicitly removed in those countries thus could be considered as committed intentionally and be adequately sanctioned.
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This option should be carefully considered by each contracting state -or, even better, by all of them acting together -since reference to such a list would help in ensuring the uniform application of the convention; the SCC actually encourages its parties to conclude bilateral or multilateral agreements 'for purposes of supplementing or strengthening its provisions or facilitating the application of the principles embodied in it'. 
THE PRINCIPLE OF GRATUITY OF ORGAN DONATION
Notwithstanding valid consent provided by the donor, the removal shall still be a crime when, in exchange for it, the donor gets a 'financial gain or other comparable advantage'. The same applies when the advantage is due not to the donor himself but to a third party linked to him/her. As a consequence, the removal of an organ will be illicit, for instance, when new employment or an improvement in some working position is promised to a donor's relative in exchange for the organ. However, the living donor can legitimately receive compensation for 'loss of earnings and any other justifiable expenses caused by the removal of an organ or the related medical examinations, or compensation in case of damage which is not inherent to the removal of organs '. 51 In this regard the SCC has staked out a position in favour of the principle of gratuity of donation that is not without controversy. Indeed, the opinion that it would be wise to allow compensation for the donor, especially for a living donor, has become more widespread. 52 According to this opinion, paid donation could 49 Through making this list officially available to the public, it would become easier to admit that the criminal intent took the shape of dolus eventualis. Compared to a non-intentional offence, more effective and dissuasive sanctions could apply as required by Art. 12 of the SCC, supra note 2. Deprivation of liberty shall be provided for offences committed intentionally by natural persons under Art. 12. 50 SCC, supra note 2, Art. 26.2. 51 SCC-ER, supra note 9, 6.bring several advantages: on the one hand it would contribute to alleviating the severe shortage of organs, saving many lives, and on the other hand, it would help prevent illicit trade. 53 As this perspective does not yet appear to garner significant support in Europe, the negotiators did not take it into account and the SCC admits no exceptions to the principle of gratuity of organ donation. Should the opinion supporting paid donation gain momentum in Europe, it might prevent states who favour that option from ratifying the SCC. 54 
THE ISSUE OF TRANSPLANT TOURISM AND THE RULES ON JURISDICTION
For patients fearing for their lives, suffering from end-stage organ disease but placed on a long waiting list, the beckoning alternative to uncertainty might be to move to a country where organ procurement can be faster. 55 Rooted in desperation, this socalled transplant tourism is managed by criminal organizations as close co-operation by a chain of subjects is required: starting from people who inform patients of the possibility of being treated abroad, to those who organize travel to the selected country and, once there, those who provide for accommodation of the patient, for the procurement of the organ and, eventually, for the transplant and the related medical care. 56 Regardless of the role they play, all subjects participating in the trafficking of organs are subject to prosecution according to Articles 4 and 5 of the SCC. However, the actual possibility of so doing for courts of a state party to the convention will depend on the rules establishing jurisdiction. According to Article 10 of the same SCC, state parties shall prosecute every criminal act performed in their territory (or on vessels and aircrafts flying their flag) as well as any alleged offender present on their territory if they do not 'extradite him or her to another State, solely on the basis of nationality'.
As state parties would normally lack jurisdiction to prosecute crimes committed in foreign countries, to properly implement the SCC they should extend their jurisdiction beyond the territorial principle -at least to enable the prosecution of their nationals or habitual residents who take part in the criminal activities no matter where carried out. By so doing, state parties will be ready to prosecute national medical professionals who usher some 'precious patient' to a third country, in order to perform the surgery or just to advise or assist the local colleagues. However, a reservation is possible on this point but, for states that are really determined to grant the convention its highest possible degree of effectiveness, it is hoped that they will avoid benefitting from such a reservation.
Prosecution of crimes on the basis of the passive personality principle is, surprisingly, left optional. State parties are just required to 'endeavour to take' the necessary legislative measures to establish jurisdiction 'where the offence is committed against one of its nationals or a person who has his or her habitual residence in its territory'.
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The SCC requires state parties to avoid making criminal proceedings conditional on the presentation of a complaint by the victim or a report by the state where the offence was committed. However, even on this point a reservation is permitted, though this is clearly inconsistent with the goal of making the SCC really effective. 58 
A TENTATIVE ASSESSMENT OF THE EFFECTIVENESS OF THE CONVENTION AT A GLOBAL LEVEL
During the negotiations, the original text of the convention was watered down to some degree due to the strong opposition of some states to certain rules that eventually were made just optional. The joint UN-EU study, that had motivated the drafting of the convention, had included in the notion of trafficking in human organs even removals or transplant of organs performed in violation of domestic transplantation law. By means of such a broader definition, even minor cases of non-compliance with such domestic legislation, or fraudulent circumvention of it would be considered as criminal offences. Indeed, this would be needed to prevent unlawful behaviour by health professionals that undermines the sound allocation of organs among waiting patients.
Although Western Europe can be hopefully assumed to be a safe area in relation to clandestine transplant surgery, other violations of national transplantation systems are reported, including the intentional misrepresentation of clinical data of some patients needing transplantation in order to advance their position in the waiting list. 59 Criminal prosecutions of these kinds of less visible offences should be considered strategic as firm trust in the transplantation system is an essential condition for people to become donors. 60 However, since several negotiating states could not accept such a broad definition of 'trafficking in human organs', the final text of the SCC only requires parties to consider the issue, so they are free to choose whether to criminalize violations of their domestic transplantation rules or to treat them just as regulatory offences. 57 SCC, supra note 2, Art. 10.2; in the convention 'there are no provisions providing for the elimination of the usual rule of dual criminality': SCC-ER, supra note 9, 9. 58 SCC, supra note 2, Art. 15; SCC-ER, supra note 9, 13. 59 See K. Connolly, 'Mass donor organ fraud shakes Germany', The Guardian, 9 January 2013 (available at www.theguardian.com/world/2013/jan/09/mass-donor-organ-fraud-germany). The case involved several important clinics. 60 News concerning organ trafficking and even rumours 'may damage the image of donation and transplantation to such an extent that they undermine public trust in the system': see Joint Study, supra note 4, 64.
As is usual for CoE conventions, the SCC is open for ratification not only by the states which are members of the CoE, but by any other state sharing its purposes upon invitation by the CoE. In any event, the SCC will hardly come to be accepted and duly implemented in non-European states where trafficking in human organs is presently commonplace. Thus, the effectiveness of the convention in facing the problem at the global level is highly dependent on the determination of states parties to fully comply with it, particularly those provisions whose firm enforcement can demonstrate to third states and potential criminal perpetrators that conduct related to trafficking in human organs will in no way be exempt from criminal prosecution by the states parties of the SCC. From this perspective, as seen above, it will be important for states aggressively to prosecute the use of organs illicitly removed in third countries by exercising jurisdiction beyond the limits set by the territorial principle and the passive personality principle. States should not take advantage of the reservation provided by Article 30 in order to deter and punish criminal acts committed abroad by their nationals and residents.
Similarly, states should avoid recourse to the reservation that would allow a state to not consider as a criminal offence the use of illicitly removed organs for purposes other than transplantation. Such a reservation was not included in the original text of the convention, but some contracting states insisted on its inclusion, not to hamper the possible exploitation of human organs for research purposes or for the making of medical drugs. 61 Indeed, as protection of victims is the major goal pursued, no difference which depends on the use of the organ should be admitted.
To conclude this tentative assessment of the possible effectiveness of the SCC, a final remark dealing with territorial efficacy is due. If the SCC proves successful, it will be applicable almost everywhere in Europe. Nevertheless, Kosovo will be excluded despite being the region where the most serious cases of organ trafficking have been reported so far. 62 Kosovo is not yet a member of the CoE because of its uncertain political status. As is widely known, several state members of the CoE refuse to recognize Kosovo as an independent state, considering it as a region still belonging to Serbia. It is highly unlikely that an invitation might be addressed to the Kosovar authorities to join the SCC because this would imply Kosovo's recognition as a state.
To make the SCC applicable, a possible solution would be to admit the region to participate by means of an act of approval (ratification or acceptance) issued by the provisional UN authority that is presently invested with the major essential powers 61 The reservation refers to Art. 5 (use of illicitly removed organs) as well as to Art. 7 (illicit solicitation, recruitment, offering and requesting of undue advantages). States are free to totally exclude criminalizing such conduct when not aimed at transplantation, or to specify which 'other purposes' they will consider as legitimate -SCC, supra note 2. for the interim government. This solution, as far as it does not imply considering Kosovo as an independent entity, might perhaps be acceptable even to Serbia, but it would be at variance with the wording of Article 28 of the SCC, which provides only for the participation of states. To allow non-state entities to be a party to the SCC, a special agreement would be needed, concluded with the unanimous consent of all the members of the CoE. As diplomatically complicated as it may prove, the goal seems to deserve consideration by the CoE.
